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Endogenous Preferences About Courts:
A Theory of Judicial State Building
in the Nineteenth Century

Charles M. Cameron

National courts in federalist systems face a fundamental and recurring
political dilemma: what is their role in relation to state governments and
state judiciaries? Putting it more blun tly: who will have power? In many
respects, this is the fundamental issue in the law of federal courts.

From this perspective, the history of federal courts in the United
States presents a pretty puzzle: how can we account for the vast expan-
sion of federal judicial power at the expense of the states’?

That such an expansion occurred is beyond doubt. In the early repub-
lic, the jurisdiction of federal courts was severely restricted, limited to
cases involving the law of ships and shipping (admiralty), suits between
citizens of different states (diversity cases), and suits between foreigners
and U.S. citizens (alienage cases). With few exceptions, all else belonged
exclusively to state courts. Federal judges themselves numbered but a
handful. Supreme Court justices spent much of their time “riding cir-
cuit,” traveling the miserable roads of the day. And, the clumsy hierar-
chical structure of the federal courts imposed by the Judiciary Act of
1789 limited the justices’ ability to impress their rulings uniformly across
geographically scattered subordinate judges. Not surprisingly, the social
Status of federal judges was low.' The weakness of the federal judiciary
~ Persisted at least until the Civil War. But then, the jurisdiction of federal
courts over hitherto state matters underwent a tremendous expansion.’
Inaddition, in the late nineteenth and ea rly twentieth centuries Congress
reorganized the judicial hierarchy, creating a structure that allowed
much tighter control of the bottom by the top. The numbers and prestige
Of federal judges increased as well. The growth of the national adminis-
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trative state after 1932 necessarily propelled the federal judiciary into
myriad new areas previously ceded to the states. Finally, the explosion
of federal judicial jurisdiction in the 1960s and 1970s (for example, by
incorporating the Bill of Rights into the Due Process Clause) completed
an astounding revolution in the power of the federal judiciary.

That the expansion of federal judicial power was consequential is also
beyond question. A few examples will suffice. First, in the second half
of the nineteenth century, the Supreme Court strove, largely success-
fully, to create a continental free trade zone (Bensel 2000). To construct
continental markets, the Court crafted new doctrines, invented new
rights for property holders and companies, and severely restricted the
powers of sovereign state governments. Second, federal courts severely
limited the ability of the central government to raise revenue, effectively
delaying the rise of a national welfare state. The Supreme Court’s assault
on the federal income tax in the late nineteenth century, which kept that
source of revenue out of bounds for the federal government for a genera-
tion, provides the most dramatic instance. Third, federal courts repeat-
edly expanded, and in some cases contracted, national citizenship rights.
For instance, after the Civil War, lower federal courts moved to create
national citizenship rights for the freed slaves, rights that the U.S. Su-
preme Court subsequently restricted (Smith 1997; Keyssar 2000). Finally,
the role of the Warren Court in creating new national citizenship rights
is an oft-told story. In all these examples, puissant federal courts pro-
foundly altered the political economy of the United States and the rights
of its citizens.

If one examines scholarly attempts to explain the course of federal
judicial state building in the United States, one finds two distinct tradi-
tions.” Neither takes federalism seriously. The first is a Congress-centered
perspective, in which Congress constructs the federal judiciary. In this
account, the federal judiciary is passive bystander with respect to new
jurisdiction, always acted upon and rarely much of an actor. States and
state interests make no appearance. The second is a court-centered per-
spective, in which the Supreme Court itself constructs the jurisdiction
of the federal courts (including limitations binding the hands of federal
judges). In this account, the high court is the prime mover and Congress
largely a spectator. Again, states play no role. Both accounts are able to
point to significant episodes that seem to support their particular ana-
Iytic approach. But how satisfactory can federalism-free theories of fed-
eral courts be?

Here 1 present a new theory of federal courts, drawing heavily on
recent theoretical advances in the study of federalism (Cremer and Pal-
frey 2002; Besley and Coate 2003). The model brings together the states,
Congress, and the Supreme Court as jointly important actors in judicial
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state building. In the model, two distinct paths determine the jurisdicti
of the federal courts: a delegation path in which a majority Loaliti OT}
state fﬂ.elega.tes in Congress is the prime mover, and a unilateral am:i ,
path in Whlch Congress eschews that role and the Supreme Coui .
sumes it instead. The model identifies circumstances in which oner ati_
or th? other will predominate. I use the analytic lens of the modglat(:
examine a variety of episodes in federal judi;:ial state building in th
n;neteenth ce.ntlu'ry. These narratives serve less as a test of the;g thenre
:E;r; ;g i]:;lauglbx%:tylcheck and, perhaps, as down payment on more svs)i
. ovg:i;};. 1]r:1 t 1.e_future. Among the episodes I consider are contro-
- b ugitive Slave Act, apparent preference reversals by an-
e 198 ;Sm a dohtlon_lsts and slaveholders, the passage of the Removal Act
immunit;# multiple twists and turns in the history of state sovereign
Before plunging into the analytics and history of judicial federalism

hOWe ver, 1t 1S Incun le‘I lt on p
r X
me t() e IElIIl ll()"\/ I “ll] IHI.lStIal'C tlle

Deep Preferences, Induced P
efy s referenc
.e.lnd Judicial Politics es,

H istory of judici i
ow does the history of judicial federalism illustrate preferences and

:iltuatlons?_ Some gentle formalism facilitates precision about this ques-
accr;l. Consider an actor with a vision of a good society, which [ wﬂ? call
alteiet;; elj:f:ff;{:;ffg- cg-lmising different means of action, the actor can

lte § urs that prevail, moving it closer or farth

;]n.smn of a good society. What determines t%le actor’s prefererfieir (}cr)ll ?}:

ifferent means, her induced preferences about means?

(Y)Mferf \—P:IZ;C] setly, ﬁenote c{ ifferent states of affairs as points (y) on a line
: t. et enote the actor’s ideal state of affairs (her deep preference).
Let her cvaluah‘on of actual states of affairs be given by uly;y)=—(y -
¥)". (The key point here is that the actor prefers states of-affa-i;é that :
closer tq her \dsiqn of the good society than farther from it.) Let X be ;I:g
;t.et cﬁ ‘means available t'o the actor, with x indicating a specific means.

inally, let means of action affect states of affairs through a simple tech
nology: y =f(x;8), where 6 denotes factors that affect the relation};hi E‘E i
tweep mean?, and ends, which I will call structure. i
aﬂtW}’thm this simple formalism, it is easy to understand the logic of the
ctor’s preferences about means. Suppose for concreteness that v =x + 8
with x and 6 being real numbers." It is easy to confirm that th} setors
most preferred action is then x* = ¢ — 8. ) Facors

Th’ls tesult is deeper than it inifially appears. It shows clearly that th

actor’s (induced) preferences about means of action depend d?rectly 01?
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her deep preferences about the ideal society (7), but also equally directly
on the structure relating means and ends (8). Changes in either deep
preferences or structure will change preferences about means. In this
sense, preferences about means are endogenous.

In the jurisdiction game, the model is game theoretic rather than deci-
sion theoretic, unlike the simple example just given. The strategic com-
plexity of American political institutions necessitates a move to game
theory. Not surprisingly, the situation facing the actors is much more
complicated than in the example. Nonetheless, the basic logic goes through.

More concretely, the actors include voters from slave states and voters
from free states, who send representatives to Congress. These actors (and
thus their delegates to Congress) have very different conceptions of the
good society: their deep preferences are distinct. The means of action for
the delegates in Congress is, strengthen or weaken federal courts. The
structure, as elaborated in the model, is quite complex. Tt includes the
externalities imposed on slave-holding voters and abolitionist voters by
the opposing ways of life pursued in different states. It also includes the
number of delegates from free and slave states in Congress, the decision
rules in Congress used to choose policies, and the deep preferences of
the high court (which are structure from the perspective of the congress-
men). The model also includes the Supreme Court as an active player. It
too has deep preferences about slavery (for example). The high court’s
means of action is, assert or refuse federal jurisdiction over state policy.
Structure for the Court includes, critically, its enforcement costs for im-
posing policy on the states. The model then provides a framework for
tracing out how changes in deep preferences and changes in structure
drive the politics of federal judicial state-building—including changes in
induced preferences about the power of federal courts.

Let me be clear about what is not in the model. It takes changes in
deep preferences and structure as data, then works through the conse-
quences for induced preferences and judicial state-building. It does not
explain why structures or deep preferences about fundamental values
change. But, endogenizing such changes is possible. For example, one
could embed the jurisdiction game in an economic model of trade and
growth, so that as interregional trade grows, externalities across states
increase. This endogenous change in structure would then trace out into
predictable struggles over federal judicial power. Alternately, one could
at least in theory connect the jurisdiction game to a model of social
movements. The rise of abolitionism, for example, as a social and politi-
cal movement would alter endogenous deep preferences, with predict-
able consequences for the politics of federal judicial power.

Also missing from the story is a more subtle but intriguing notion:
the co-evolution of preferences and institutions.” By this T mean, the
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3 ex.;t:lla]anmon of federal judicial power will itself create voters and sud es

;;U :;l;erz'ggs d‘eep.J F;:efe;'ences, whose deep preferences in turn fee(]i bfck
g in ju icial institutions. For example, suppo ey -
. powered fefieral judges force changes in state eﬁectora]pl};vjf ?;‘:L};:fll‘tl
- Ing change in state electorates may lead to the selection of dh'L.Fferent ciul -
. Bates to Congress. Nomination politics driven by the new il
X then chfmge the population of federal judges, who in tu
‘. fedc?ral.]unsdiction again. Thus, over time deep preferenc

nstitutions would evolve together,

tions and preferences fit together i
: muhgft;irh;eac]._ers c:f this volume might prefer to see models of endoge-
E 3 nging structures and deep preferences and i

=" nging st nd co-evolving prefer-
1 ‘hces and institutions. Me too! But one must walk (or st-umblf) Il):nefnre

© one can run. In that spirit, I turn to a i i
: 1 that . more circumscribed b
tich model of judicial federalism. vinoneiheless

delegates will
rm act to alter
es and judicial
toward stable points in which institu-
n a social-political equilibrium.

| Theories of Federal Courts

a LI l;l:;!.eBl;z’sfditcl;el artful phrase judicja.l power without defining what I

1 et 1 mos‘ fp;o:;er I'mean the ability of a court system to formulate

v .makeb ,the ify : em, use them tc.) resolve a multitude of disputes,

1 .Power b i;ess tcrlng ]ungngnts stick. ‘Many factors go into judicial

iy in making procedural mules Bt hore 1 e s v and auton-
3 al les. But here 1 focus

§ formal ability to hear cases. Legal historian Wi]l?a:r:n ‘j:flirei::}fz%iagﬁi

why jurisdiction must be tl iece i
A e the centerpiece in any account of judicial state

To a court, jurisdiction is power: power to decide certain types of ca:
power to hear the pleas and defenses of different grou s of Titi Sk
power to sr—ctﬂ? policy questions which affect the lives, liberi;, or eriZ::f;
1:111(::, :nhrporahons and governments. An increase in a court’s jurisdiction

Vs that court to take on new powers, open its doors to new parti
.aln.d com.mand the obedience of men formerly stran gers o it its wn'Pt} Thf;
:w ::'I::i,t ;;:;abbted and obgmre jurisdictional statutes a hundred years old
- H;e stateqo; ]E.;r;gts shifts of power, shifts that left the nation supreme
e BIe and that gave the federal courts greater control over

€ policies of Congress than they had before the Civil War. (1969, 333)

_ E E:;rfalazs tv:ro %ﬁ;ct analytic traditions concerning the jurisdiction
§ of fe urts. The first, which might be associ i ix

, S, i ssociated with Felix Frank-

frter's and William Landis’s acknowledged masterpiece of twentieth-
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century legal scholarship, The Business of the Supreme Court: A Study i
the Federal Judicial System (1927), emphasizes congressional warrants of
jurisdiction. The second, which one might associate (somewhat symboli-
cally) with Henry Hart and Herbert Wechsler’s monumental work The 3
Federal Courts and the Federal System, first published in 1953, emphasizes
unilateral judicial action (Bator et al. 1988). In a fascinating recent article
on judicial state building in the late nineteenth century, Howard Gillman =
clarifies and extends the Congress-centered approach (2002). In a sophis-
ticated and ingenious paper, legal scholar Larry Kramer and political
scientist John Ferejohn add a novel twist to both accounts, by emphasiz-
ing the way federal courts unilaterally restrict their own jurisdiction
(2002).

Figure 7.1 The Congress-Centered Account (Version 1)

Supreme

Court
Grant

Jurisdiction
States Set Policy
on [F, ]

c .
ongress Court Pays k

The Congress-Centered Account

To focus on the essence of a Congress-centered account, I render it ina
stark game theoretic fashion. The starting point for all that follows is the =
following observation: the default position in American federalism is
that state governments and state judiciaries set their own policies, absent
explicit federal authority and intervention. This essential fact about =
American federalism was the backdrop for struggles over the develop-
ment of public infrastructure in the antebellum years, the fate of slavery
and the civil rights of African Americans, the creation and regulation of
national markets, and the construction of a powerful welfare state. To
capture the notion of state policies, let the possible policy in a state be a
point on the positive line—that is, in the interval[0,eo].

Figure 7.1 offers what I take to be a plausible formulation of the juris- -
diction game implicit in Frankfurter’s and Landis’s book and somewhat -

States Set Policy on [0, ]

- Source: Author's compilation.

1 In essence, the Congress-centered accou
§ B1ess creates authority and delegates it t
- enforces it against the states (Bendor, GI

mzz;a;e;tcopsl.xéjhe_r %Hman S account (2002) of the Judiciary and Re
OF 1675. This for the first time all = .
g ct of S owed the remov:.

{ With a significant federal question from state courts to fed‘ef;lozifjft?

* Critically, the ;
o ) ; 3 : . v, act was pas . .
more explicit in Gillman’s recent analysis. First, Congress may pass legis- the certainty of an‘ ini;;?g b}];a lame duck Republican Congress facing
- g Lemocratic majority. In Gillman’s vi
Y- s n’'s view,

lation that extends federal judicial jurisdiction over a policy arena. If which such HiE 2

Congress does so, the Supreme Court sets a minimum floor policy F, a .:_ Nationalists (ﬂfﬁ?;lll'l{ir;uﬁ?:al ]'IJPStnnarE? as Wiecek share, the economic
federal standard to be obeyed by the states.” For example, F might con- ¥ federal judiciary as a reliab[t] arty viewed the Republican-dominated
note a basic level of procedural rights for recipients of welfare programs, # faire princjp]es: especially in Lr %Ui?rantor of property rights and laissez
a minimal level of rights for freed slaves,” a minimum degree of protec- & Midwest, and Woest Hen::e th? ation to state governments in the South,
tion from state harassment for federal officials,” a minimal level of pro- ¥ federal judiciary a-;surin plui C%rlferreld broad new jurisdiction on the
tection for creditors in bankruptcy cases,’ a minimal degree of accessibil- W all the states, a lc::\»s;I of erﬁ‘; cecprable enforcement of property rights in
ity 6f public buildings for the handicapped, and so on. Each state is then 8 otherwise achieve. Of mumrciﬁ]@t the outgoing Republicans could not
free to set its own policy, but if the state policy does not lie at or above ¥ the act, and repeatedly triég’t ‘;mcommg Democrats wished to repeal
F (that is, in the interval[F,e]), the Court (following litigation) may re= 8- by divided party % ern. 0 do so, but ‘z\:’ere continually hamstrune
set the state’s policy to F, possibly assessing a penalty against the state. Y B ment. The Republicans of 1875 thus Aecom:
If Congress does not extend jurisdiction to the federal courts, the states

plished what th - ; e
In the Congrisiejee;?hsj had tried but failed to do in 1801,
remain free to set whatever policy they wish, that is, they can set policy: 8 writs of authoritvhtn th:r?ed:;(;nunt' Congr es§;io11aj lawmakers extend
to any point in [0,e0] and the federal courts cannot intervene. 8 '5 those who control the P— D; ;iurt? V\(':hen 1t serves the purposes of
~\ o 9 ) ' = 0t power in Congress, and when the courts
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seem likely to be faithful agents. In this sense, the Congress—centered
theory of federal judicial jurisdiction shares much with Congress-
centered accounts of bureaucracy (McNollgast 1987, Epstein and O'Hal-
loran 1999, Huber and Shipan 2002). Gillman goes a step further, identi-
fying a majority political party as the key congressional actor. Thus, in
his particular account, a dominant party shapes the jurisdiction of the
federal judiciary so as to serve its partisan ends. But one need not be s0.
heavily committed to a party-system view of American political history.
Rather, the Congress-centered account is perfectly compatible with the
view that representation in Congress is based on geography (Arnold
1979; Ferejohn 1974; Weingast, Shepsle, and Johnsen 1981). In this view,
majority coalitions in Congress typically reflect shared economic and
ideological interests across the states, rather than party per se. [ will
return to this point, because it affords an entrée for putting federalism
back into the theory of federal courts.

Ferejohn and Kramer add an interesting twist to the Congress- ¢ '

centered account. They note that federal courts have been remarkably
inventive in unilaterally restricting their jurisdiction. Hence, after Con-
gress proffers jurisdiction to the federal courts, the Supreme Court may
reject it (see figure 7.2)." But why should the high court limit its own
power? In their account, the Supreme Court will do so to avoid bruising
and potentially devastating confrontations with Congress. Of course, the
Court could also do this simply by setting an innocuous federal stan-
dard—and if so, why limit jurisdiction? They provide an ingenious an-

swer, which hinges on a collective action problem in the judicial hierar- -
chy: lower court judges have an incentive to push warrants of authority
into dangerous realms. In essence, lower court judges impose an exter- -

nality on all federal judges should Congress respond to their provoca-
tions. But the Supreme Court faces the full impact of the many danget-

ous moves below, if Congress acts. Thus, the Court has an incentive to
limit the rash actions of lower court judges by ruling dangerous policy -

arenas off-limits.

Obviously, this argument turns on the inability of the Supreme Court
to police doctrine within the federal judiciary directly, a point that Fere:
john and Kramer (2002) do not establish.” In fact, it seems at odds with
recent empirical scholarship, at least about the modern judicial hierar-
chy.” Moreover, there is a much simpler explanation, one that leaps irre-

. pressibly from the pages of The Business of the Supreme Court: enforce-
.| ment costs. As Frankfurter and Landis continually insist, every addition
| to the Court’s jurisdiction brings a heavier workload. Every legal rule §
- created under new jurisdiction burdens the courts with greater enforce-
| ment costs, especially when state governments resist assertions of federal §

| authority.

e | 7N b
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Figure 7.2 Congress-Centered Account (Version 2)

Accept

Jurisdiction,

Set Policy
Supreme
Court

Grant
Jurisdiction

a tes Set Policy
on [F, o)

Court Pays k

Jurisdiction

Congress (3 States Set Policy on [0, c]

States Set Policy on [0, o]

- Source: Author’s compilation.
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widely held, that likewise did not resemble traditional forms of liberty or

T 5 T
property. These changes forced courts to address, in the words of one

1O i “ i
t]_gmsp of leading commentators, who, if anyone, should be able to sue to
. Te governmental compliance with statutory and constitutional : rovi
0 ' : 1
mnr;snl r_;te]t;ded to protect broadly shared interests of large numbers cf:‘ citi
ens.” Ta 7 : —
s m§nh :c;r all they were worth, the new procedural and substantive
150t have opened the doors of the
ourthouse to ically
o : : practically any-
unhappy with anything the government did. Instead, the Sui:vrenfe

Court circumscribed ace sudici
- ess to the judiciary by cab s
standing and ripeness. (2002, 10082) y by fabricating the doctrines of
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;hetablhty: of federal courts to use injunctions against labor unions.” The
gc remalps,' thfru‘gh, that every other congressional effort to strip the
ourt of jurisdiction following a controversial ruling has failed. Of

Figure 7.3 The Court-Centered Account
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cting such legislation. And, as Ferejohn and Kramer (2002) note. by
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federal judicial léliscretion?; ‘;22%;?2;‘2;“3] PRUER el Re'the Fomite
Still, \jvhlle conceding the very real possibility of congressional road
| fage, I explore an alternative explanation, one that is symmetric with th
g Co?gregstcentered account sketched above: unilateral assertion of fed?
::;it ]Udl;lf:] authority over state policy inevitably levies an enforcement
'. : ston the federal courts. Moreover, those costs are likely to be particu-
1 arly onerous when the judiciary asserts jurisdiction unilaterally When
Working in tandem with Congress, the federal courts generally éf{are the
. Eiioll:')cemitl:; butrdl;en with a federal regulatory agenw:jindudi}'lé the jus':
: €partment. But when federal judges issue a judicia ing li
tonal standards. To limit the adverse impact of enforcement costs, the S to themselves, they must bear tlle]resﬁlt-ing “i’ilil]l:;g:g:;m‘::?g i
Court might shrink its jurisdiction or (in the very stark version of the W costs alone, or at Jeast disproportionately. To capture these Sr;:ement
model 1 consider for clarity) eschew new jurisdiction all together. | Osts, replace k in the Congress-centered account with bk ;V11e?e1i’n;ed
- Parameter greate.r than one, capturing the workload and’ enforcemen?r
1 tosts the federal judiciary must bear if it unilaterally asserts jurisdicti
- and sets a federal standard. - Jnedon

res(;; this ac?ount, a pnnc1pa1 brake on federal judicial activism is state

nce to federal encroachment, because greater resistance incre
| kand thus the enforcement burden bk borne by federal judges.’ ?I:S
;I Prospect of massive resistance is apt to check the impulsés (;gf ;i1e Su(—3
| Fnrelr;icﬁotil;:, Seven on Weighty matters, though, of course, not always.
" Capadt_v o asamet;pmt, congressional -restrictions on federal judicial
g Jact tﬁno er brake on fede?ral judicial activism. Examples in-
b mire 3 ir;;gz?teil;f éfgelra]t]uic.iges, and mandating procedures
. cient disposition of cases (for
; g;)\::f;e;i tri?qulile(.:l the Supremg Court to hear all appeals n(() maet::rn;}zli;
e d;rit t\}/lve 1}1:t(I) th.e twentieth .cen.tury). In the interests of simplicity
C ty, ou_g , I will .foc.us on !udlcia] enforcement costs rather thai‘n
Ongressionally imposed limits on judicial capacity.
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Source: Author’s compilation.

Thus, in the context of the simple model of figure 2, imagine the Sfu-
preme Court faces a workload or enforcement cost k, associated with
new warrants of jurisdiction and the declaration of new rights or na-

The Court-Centered Account

The Court-centered account, in its baldest form, can be represented by
the game in figure 7.3. Absent congressio]ml action, the Supreme Court -
may simply assert jurisdiction and sets a tederal‘ standard F. It may also
remain quiescent. In this case, F might be a minimal level of prgcedural_
rights for people in police custody, minimal rights for people incarcer- -
ated in state prisons, or a minimal absence of racial gerrymandering in
electoral districts. ‘

This rendering brings an obvious issue to the fore: what- restra.ms the
high court from assuming universal judicial authority and imposing all-
encompassing federal standards on the states? Here, the standard. ac-
counts are silent. However, one answer involves raw power relations
between the federal courts and the states’ representatives in Congress
As Ferejohn and Kramer (2002) note, individual federal judges possess
important protections, such as life tenure under goc?d }.Je.haw.or; but the
federal judiciary possesses relatively few. Thus, the judiciary is vulnera:

ble if an assault on state sovereignty angers a majority in Congresr?. . :
In the area of jurisdiction, two examples of Congressional retaliation | Hgure 7.4 brings together both the Congress- and Court centered
- - ac-

are often cited: the Reconstruction-era McCardle case involving military § founts, in an obvious way. In the model, Con
. i ) . ; , gress may extend
rule and habeas corpus, and the 1932 Norris-LaGuardia Act, which limits # of authority to the Supreme Court, which may accept (}:r reject th“;?qrqral;ti
. Bu

ANew Approach: The Jurisdiction Game
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Figure 7.4 The Jurisdiction Game
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gress, who anticipate judicial actions, The high court is both acted on by
Congress, and acts itself to shape its jurisdiction.’

First, what do state voters, and thus their federal delegates in Con-
gress, want? [ assume the voters in each state have a preferred policy for
their state. When the extant policy in the state deviates from this ideal
policy, the state’s voters suffer a loss, In addition, voters (and thus dele-
gates) may care about policies in other states, because policies elsewhere
impose burdens via externalities. The model emphasizes the burden im-
Posed on voters in state 1 by policy in state 2, say, because state 1’s

residents believe state 2's policy is morally wrong, not just different from
state 1"s,

ferred by the Supreme Court. Thus, if the Court imposes its most pre-
ferred standard, the policy in the nationalizers’ states will be unaffac
her than t

because it is hi he standard—buf cross-skite externalities from
L

low policy states, who will ba Tt v E ETe‘dé?a'!'stan'da‘rd?wﬁ-l'dEtﬁITE‘“a's
the policies tnthose states ratcher upward.

Setond are the states rightists. These delegates always oppose extend-
ing jurisdiction to the federal courts. States rightists have ideal points so
low, relative to the Supreme Court, that a federal judicial standard not
only hurts them directly; it does so indirectly by moving many other
states away from their preferred position. Consequently, they oppose a

tven more intensely.
Third are the moderates. These delegates have ideal points lower than

the Supreme Court, but relatively close to it. They oppose a federal judi-
| cdial standard, if they care only about policy in their state. But if they are
. Sensitive to externalities from states with very low policies, they may
- Bonetheless support federal jurisdiction, to bring the low-lying states in
 line with a pelicy they see as better, albeit imperfect.

What does Congress want? Because the state delegates constitute the

Congress, their preferences, as aggregated through the rules, structures,
. and procedures of that organization, determine congressional policy ac-
- fion. In reality, committee jurisdictions, gate-keeping powers, minority
- filibusters, and presidential vetoes all play a role in a ggregating the pref-
|} rences of the delegates. But here, again in the interests of simplicity and
clarity, I treat Congress as broadly majoritarian, so that the delegates
4 determine congressional policy through pure majority rule. Thus, if the
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median member or delegate is, say, a states-rightist, Congress will favor
a states rights policy. Obviously, the relative numbers of different types
of delegates become critical for Congress’s policy choice.”

What does the Supreme Court want? One assumes it has a most-pre-
ferred policy, and that it cares equally about policy in all the states.
Given this straightforward assumption, the logic of the situation creates
three varieties of federal courts (see proposition 1 in the appendix). The
first is a retiring court, which will reject federal jurisdiction over a policy
arena even if Congress offers it. (Of course, retiring courts never unilater-
ally assert jurisdiction). Retiring courts tend to prefer a low policy stan-
dard (so the benefits of a federal standard are low) or face massive resis-
tance in the states if they accept jurisdiction. The second kind is a
deferential court, which will accept jurisdiction if Congress proffers it
but will not assert it unilaterally if Congress does not offer it. Such courts
tend to favor higher standards and face substantial but bearable enforce-
ment costs, but only if the Supreme Court works in tandem with federal
regulators. The third kind is an activist court, which will assert jurisdic-
tion even if Congress refuses to offer it. These courts stand to gain sub-
stantially from enforcing their preferred standard and face relatively low
enforcement costs if they do.

Each of these judicial stances can be rationalized through a jurispru-
dential philosophy. Judicial reticence comports well with nullification,
for example. More interestingly, deferential courts pursue the Progres:
sive jurisprudence of a Frankfurter or Learned Hand, accepting a rela-
tively activist role if, but only if, Congress requests it. Finally, activist
courts can invoke the rights—oriented jurisprudence of a Warren, Fields,
or Taney. From this perspective, jurisprudence is (arguably) endogenous
to particular political configurations in the same way that administrative
law doctrines appear to be (Shapiro 1988). But I will not pursue this
point further here.

The three types of delegates (as median voter in Congress) intersect

with the three kinds of high court to create outcomes (equilibria) in the
jurisdiction game (detailed in proposition 4 in the appendix and in table
7.1). Activist courts always end up with jurisdiction; retiring courts never
do; and deferential courts may or may not, depending on the lead of

£ ongress.

The real payoff from the analysis comes in the comparative statics of :
the jurisdiction game. These involve both deep preferences and stru¢=—
ture. As either change, they can impel the players from one equilibrium
to another. Broadly speaking, the critical comparative statics will in= 9
volve, first, changes in judicial preferences relative to state policies or in
enforcement costs (state resistance) that move the Supreme Court across: 3
the spectrum from retiring, to deferential, to activist; and second, changes

| will briefly illustrate it wi

| politics of judicial state building.

4 the Constitution which, for examp

i States favored slavery, but with less f
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Table 7.1 Equilibria in the Jurisdiction Game

Activist Court Deferential Court

| Retiring Court

Nationalizer or
pro-jurisdiction
moderate Con-
gress

Congress offers,

Congress offers,
Court accepts.

Congress does
Court accepts

not offer, Court
does not assert

4 States rightist or
anti-jurisdiction
moderate Con-

gress

Congress does
not offer, Court
asserts

Congress does
not offer, Court
does not assert

Congress does
not offer, Court
does not assert

Source: Author’s compilation.
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Figure 7.5 Northern Abolitionists are Nationalizers in Terms of Rights
for Negroes, Southerners are States Rightists
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Source: Author’s compilation.

bly be less pro-slavery than that prevailing in the southern states. In
these circumstances, most southerners in Congress were states rightists.
In the absence of much concern about slavery, moderates were generally
antifederal jurisdiction—their lJaws might not be touched by federal ac-
tion and they were insensitive to the plight of slaves in the Deep South.
But notably abolitionists, who were acutely sensitive to the terrible situa-
tion of the slaves, were typically nationalizers. Federal courts represented
virtually the only way to alter laws in the South, and any intervention,
however tepid, would most likely be an improvement. Accordingly, abo-
litionist lawyers such as Salmon Chase exercised considerable ingenuity
trying to craft arguments in constitutional law that would support or
even require unilateral antislave action by the federal courts (Hyman
and Wiecek 1982). In fact, northern senators were typically staunch na-
tionalizers (of course, economic concerns loomed large here). Not sur-
prisingly, the Supreme Court remained unsympathetic to these argu-
ments.

By about 1850, however, southerners began to see a problem with a
decentralized slave regime. Southerners traveling with their slaves
through noithern states might find their “property” seized and declared
free. As interstate commerce and travel increased, the saliency of these
northern policies increased. Given the slavery-friendly leanings of the
Taney Court and the federal judiciary (Fehrenbacher 2001; Cover 1975),
many southerners began to reverse their adherence to states rights, in-
stead advocating substantial expansion of federal judicial power over
state policy (Finkelman 1981).

Figure 7.6 illustrates how this remarkable preference reversal could
occur. The key is the policy dimension in question: protection of prop-
erty rights in slaves. As shown, southern states had very high protection
for such property rights. Northern states had none. Northern disregard
for this kind of property right was of little concern to southerners so
long as North and South had little contact. But with the growth of cross-

- almost incredibly, other rulin
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Figure 7.6  Southerners are Nationalizers in Protecting Slave
Property”; Abolitionists become States Rightists
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Source: Author’s compilation.

state spillovers, federal jurisdiction began to appear attractive to south-
erners.

In September 1850, Millard Fillmore signed into law a new Fugitive
Slave Act substantially expanding federal judicial power. Sensibilities in
the North were rubbed raw as federal courts backed raids by slave catch-
ers. Northern states enacted so-called liberty laws and state courts in the
North. resisted the slave-catchers. Southerners pushed for further expan-
sions in federal authority—and northern senators (whose states in eaf"lier
years thﬂ been bastions of support for federal courts) -bega‘n to echo
the nullification doctrines espoused in South Carolina in the 1830s and

encapsulated in the Virginia and Kentucky resolutions. Abolition i
Senator Benjamin Wade declared, o T Abeonst oo

I'am no advocate for Nullification, but in the nature of things, accordin
to the true interpretation of our institutions, a State, in the last résort crow%
ded to the wall by the General Government seeking by the strong :arm of
power to take away the rights of the State, is to judge of whether she shall
stand on her reserved rights. (McDonald 2000, 175)

Later in the antebellum period Republicans tried to repeal Section 25 of
FhE‘j‘{Jdldal'_\.r' Act, which gave the Supreme Court the power to apply
[gdl_ma] review to state legislation. This preference reversal by the abgli;-
tionists, and northern resistance to federal authority n
derstood in the context of figure 7.6. o
. In the yea}rs before the Civil War, southern courts adopted increas-
ingly draconlefn slave policies. Some of the new rulings returned individ-
uals freed during stays in northern states to slavery—which was, as might
be expected, deeply offensive to northern sensibilities. , -

is again easily un-

Even worse, and

. gs returned to slavery some individuals
who had been voluntarily freed by their owners. By 1860, “the courts of

the North and South had diverged to such an extent that a judicial seces-
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sion had taken place” (Finkelman 1981, 183, and chap. 7 more generally).
The political effect was to further inflame northern fears of a so-called
Slave Power Conspiracy and engender even greater northern resistance
to extensions of power to the slavery-friendly federal courts.

In the context of the jurisdiction game, the increasing extremity of the
southern states suggested to northerners that the Supreme Court might
move F (as shown in figure 6) to even higher levels. The northern re-
sponse to this perceived threat was predictable.

Playing the Jurisdiction Game:
Judicial Assertions of Authority

The unilateral action path has rarely been articulated as baldly as I have
done, though implicitly it is a staple of textbook discussions of federal
courts and constitutional law. Because of its novelty, I will illustrate this
part of the jurisdiction game with a more extended look at the strange
career of state sovereign immunity. I draw heavily on Orth's The Judicial
Power of the United States: The Eleventh Amendment in American History
(1987), which contains an exhaustive bibliographic essay on the subject, and
his “The Interpretation of the Eleventh Amendment, 1798-1908” (1983).

In the early vears of the republic, many states had reason to fear law- =
suits by American Tories and British creditors whose property had been =

confiscated during the American Revolution. If these individuals could
sue state governments and recover their property, the effect would be
devastating for many who had loyally supported the revolution—and,
no doubt, as their wrath sought a target, their representatives in state
legislatures. It was with considerable interest, then, that state lawmakers

followed the fate of the first important case heard by the fledgling Su- -

preme Court, Chisholm v. Georgia (1793). In that case, Chisholm, a resi-
dent of South Carolina, sued the state of Georgia over a debt owed to
an estate, of which he was the executor.

Chisholm invoked the original jurisdiction of the Supreme Court to -
hear “all cases . . .in which a state shall be party,” so the case would be
heard by the high court. Georgia, which denied that the Supreme Court §

had valid jurisdiction, declined to appear to defend itself. In lengthy:
opinions, the federalist dominated Supreme Court held that it properly

had jurisdiction over the case. It also held that a state could indeed be

sued in federal court by someone not a resident of the state. The inten-
tion behind the opinion was reasonably clear, and in some of the opin-

ions (including that of Chief Justice John Jay) explicit: the Supreme Court
would defend the rights of creditors, including foreigners, to facilitate 3¢

the growth of “public credit” (in Hamilton’s phrase). To do otherwise
would lead to the exclusion of government from credit markets.
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Whether these plans could ever have worked remains a fascinating ques-
tion. But, in the event, they failed in the face of terrorist resistance by
whites in the South, corruption and incompetence by the new govern-
ments in the South, and waning northern enthusiasm for indefinite occu-
pation of the South after the Panic of 1873. In short, the borrowed money
was spent or stolen, the rebuilding failed, and one by one southern states
were “redeemed” as the Democratic Party and former Confederates re-
sumed power.

Needless to say, raising taxes and repaying debt issued by carpetbag-
gers for the benefit of ex-slaves had minimal appeal for the power bro-
kers in the redeemed but impoverished South. (In fact, by late Recon-
struction tax rates in many southern states were three to four times the
pre-war levels). In state after state, reneging on the debts—repudia-
tion—became a centerpiece of southern politics. The creditors holding
the southern bonds were equally determined to get the money the states
had solemnly pledged when they issued the debt contracts—and which
the federal courts seemed obliged to enforce under the Osborn doctrine.

It is important to grasp what pro-creditor rulings by the federal courts
implied: if southern legislators complied with the ruling, they would be
obliged to pass laws raising taxes, actually gather the revenue from a
hostile citizenry, and then positively disburse the funds to creditors.
Shortly thereafter, the legislators would face the near-certain prospect of
unemployment. On the other ha nd, if a state government refused to com-
ply with a federal judicial order, what realistic prospect did a federal
judge have of making the order stick? To do so would require raw fed-
eral force—marshals or troops, plus unending lawsuits and intense judi-
cial supervision. After the election of 1876, raw force was exactly what
the Hayes administration would never supply. Finally, if federal judges
did not support the creditors, the bondholders would be left with worth-
less paper, because southern state courts would be extremely loathe to
recognize their claims. (They could invoke sovereign immunity them-
selves.)

This situation is easily understood in terms of the jurisdiction game.
First, the federal courts assert jurisdiction and enforce their preferred
(pro-creditor) position against low policy states, at a time when state
resistance is low (the Osborn case). Suddenly, however, state resistance
to the federal standard skyrockets. Enforcement costs become huge.
What are the courts to do?

The answer occurred in 1883 in Louisiana ex rel. Elliott v. Jumel, when
the Supreme Court reluctantly concluded, contra Osborn, that the words
of the Eleventh Amendment in fact mean what they seem to say. The
Louisiana state government that had issued the debt in question had
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done practically everything possible to reassure creditors: amending the

- state constitution to require repayment, setting up an automatic tax to

avoid annual appropriations, making diversion of those funds to any
other purpose a felony, and depriving state judges of the power to enjoin
the collection of the tax. But to no avail: the new state government re-
fused to honor the debts. A creditor sued the state auditor, Jumel (as per
Osborn), and petitioned the U.S. Supreme Court to issue a mandamus
compelling the payment according to the original contract. The Court
refused to issue the mandamus, declaring,

The remedy sought, in order to be complete, would require the court to
assume all the executive authority of the State, so far as it is related to the
enforcement of this law, and to supervise the conduct of all persons
charged with any official duty in respect to the levy, collection, and dis-
bursement of the tax in question until the bonds, principal and interest,
were paid in full. (107 U.S. 711, 727)

And this the Court refused to do.

A series of other rulings in the 1880s continued in this vein—with one
telling exception. The Supreme Court ruled consistently against the state
of Virginia and in favor of its creditors. The reason lay not in any special
animus for the repudiators of the Old Dominion, or special affection for
its creditors. Rather, the Reconstruction government of Virginia had hit
upon a unique method for repaying bonds: Virginia bondholders could
use the bonds in lieu of cash to pay state taxes. Given this state law, state
bondholders themselves could enforce repayment in a radically decen-
tralized way that required no ongoing federal judicial supervision. All
the U.S. Supreme Court had to do to protect Virginia’s creditors was to
strike down new Virginia laws changing the repayment method! This it
could do at little cost—and did do, over and over again.21

The final chapter in the story of state sovereign immunity may come
as little surprise. Over time, passions over debt repudiation faded in the
South, as bonds expired and creditors passed away. But the Supreme
Court remained dominated by economic nationalists who strongly favored
economic development and protection of corporations against populist
or progressive state governments. Beginning about 1890 (in Hans v. Lou-
isiana), the Supreme Court again found loopholes for escaping the reach
of the Eleventh Amendment. After about 1894, the Court regularly en-
joined state officers from taking actions adverse to interests of railroads.
In essence, it reassumed the jurisdiction favored by John Marshall. To
reach this end, several Supreme Court justices, such as Justice Bradley,
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adopted positions on state sovereign immunity at complete variance
with those they had taken in the debt repudiation cases of the 1880s—a
form of strategic behavior easily understood in terms of the jurisdiction

game.

Conclusion

In federalist systems of government, expansions of national judicial au-
thority inevitably come at the expense of states’ legal and political auton-
omy. Consequently, the central political dynamic in federal judicial state-
building is the struggle over national versus state power. Yet, existing
theories of federal courts have been largely silent about this struggle.
The object of this chapter has been to bring federalism back into the
positive theory of federal courts.

The actual history of the jurisdiction, organization, and procedural
operation of American federal courts is almost unbelievably convoluted.
No single model can hope to explain everything about the law of federal
courts, or even more than a small portion. Nonetheless, the virtue of the
jurisdiction game—if it may be said to have any virtues—is to highlight
the basic logic of the political choices facing judges, legislators, and vot-
ers as they wrestle with the allocation of judicial authority in a federalist
system of government.

As I explained earlier, the approach taken in this chapter integrates
institutions and preferences, but only to a degree. The model is arguably
useful for exploring the consequences for federal judicial power of shifting
moral passions (deep preferences), enforcement costs, and so on. At pres-
ent, it says little about the origins of shifting passions and structure.
Thus, in the cases I discussed, emphasized the way structural changes—
enforcement costs in the states or increased interstate commerce and
travel—affected the politics of federal judicial power. I also emphasized
the importance of shifting deep preferences, for example, over slavery.
And, T acknowledged the importance of compelling ideas, for example,
those that led nineteenth-century federal jurists to favor creditors over
debtors whenever they could. But, given the focus of the model, T spent
little time exploring (for example) the origins of abolitionism in nine-

teenth-century religious values; abolitionism’s spread as a social move-
ment; the intellectual roots of laissez-faire jurisprudence; or the diffusion
of laissez-faire jurisprudence through the works of key treatise writers.
This is not because these matters were unimportant for the history of
judicial federalism in the United States—manifestly, they were impor-
tant. A strength of the model is that it provides a framework for under-
standing how they could be.

The bare-bones jurisdiction game can be extended in many ways. For
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weights and measures.) B i
: S ) Both kinds of externalitie i
here I focus on moral externalities. PHRES are ImplRe but
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The ideal policy for the Supreme Court is t;e X. Its utility function is
~ > it;= x| if the Court has not assumed jurisdiction, — Z\t] - x| =k if

the Court has assumed jurisdiction after being offered it by Congress,
and - Z\t[ - x|- bk if it has assumed it without being offered by Con-

gress (b > 1). In other words, the Supreme Court cares about policy in all

the states, equally.
The following lemma is obvious but useful:

Lenmma 1 In the absence of federal jurisdiction, the voters in state i set
policy to t. Given federal jurisdiction and standard F, voters in state i
set policy to t; if F<t,.

Proof. Follows from majority rule, and the non-binding nature of a
minimum standard when voters prefer a higher one (Quod est demon-
stratum [QED])).

To avoid the complications and unnecessary distraction of modeling
an enforcement game between the federal judiciary, the states, a federal
regulatory agency, and litigants I employ the following costly compli-
ance assumption: If the Supreme Court has set a standard F and t; <F,
policy in state i ultimately becomes F, but only after enforcement cost k
is imposed on, or bk assumed by, the federal judiciary. This is relatively
unobjectionable, but in the interest of simplicity I further assume k and
bk are independent of F. This is clearly unrealistic and could not be
maintained in most enforcement games. It is justified here only as a sim-
plifving assumption that facilitates a focus on jurisdiction rather than
judicial policy making per se.”

Given Lemma 1 and the costly compliance assumption, the following
lemma follows immediately.

Lemma 2 T the Supreme Court accepts or asserts jurisdiction, it sets
F=t.

Proof. F cannot lower the policy in high t states. It can only raise it in
low t states, to F. Raising policy in a state above t; imposes a loss on the
Court. Hence, the best the Court can do is to set F to its ideal point,
raising policy to t; in all states whose policy would otherwise have been
lower than t; (QED).

I now consider the jurisdiction decision of the high court.

Proposition 1 1f Congress has offered the Court jurisdiction, the Court
will accept if and only if k< Z(t] —t). If Congress has not offered the

ey

Court jurisdiction, the Court will assert it if and only if k< 1 z(tl - t).

tcty
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Proof. 1f the Court has no jurisdiction, it receives — 2 (t—t)— Z(ti -
. k<t ot
t) (using Lemma 1). If the Court accepts or asserts jurisg:]iction, thel Su-
preme Court sets F=t (Lemma 2), This yields utility — 2 (t—t) -k if
3 . - . li:'r
jurisdiction has been offered and - 2 (t —t) — bk if nolt, a gain of

ty

Z (- t) at respective costs k and bk (QED).

iy

For reticent courts, z (ti—t) <k, for deferential courts k < 2 (t—t)

2] "

<bk, and for activist courts bk < Z (t—t) (QED).
) . r‘.?-Ll V

I now cqns:.d er the voting decisions of the state delegates in Congress.

1."11e foIlowmg points about externalities are useful. Consider a distribu-

tion of state ideal points below t; call the lowest of these t; and the high-

est t. If the Court assumes jurisdiction, it will move all these states’

. L+t
policy up to t. For any t, <f, the resulting change in externalities
must be adverse, since all other states below t; will move to a point

farther from i’s ideal point than their initial position. And, for t, |
2 ’

Ehe resultix:ng change in externalities must be favorable since all states
elow t; will move closer. This argument establishes the existence of a

b+t th+t
t _]_l h . .
ype, between > and Tl, for whom the resulting change in external-
lties is zero. For all higher types, the resulting change in externalities will
be favorable, and for lower types adverse. (Note that this type might not
be a member of the actual distribution of states.) Call this typet.

Proposition 2 First, delegates whose ideal point is less than t always
oppose federal jurisdiction. Second, delegates whose ideal point 15
greater than or equal to t) always strictly favor federal jurisdiction, for
any a; > 0. Third, delegates whose ideal p(.“n'nt is above t but below t, F;vnr
or oppose jurisdiction, depending on the magnitude of a..

I?Ijﬁa_r. From the argument above, types below t suffer adverse exter-
nalities from federal jurisdiction. In addition, they suffer a direct policy
loss from the change in policy in their state. TT'lereFore, even if a :d
these Fie‘legates oppose federal jurisdiction. Types at or above t; es:lcape:
tk}e minimal standard; consequently, they suffer no direct policv. loss
S]I‘:ICE the ideal policy of these delegates lies above 1 (see abov.e-) t‘n:ev:
gain from the change in externalities. Hence, for any positive a, n(; mat-
Fer how small, these delegates favor federal jurisdiction. Delegat;es whose
ideal point lies above t but below t, gain from the change in éxtemaliti_es
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but suffer a direct policy loss (that is, on balance states move closer to
their ideal point than formerly, but the state’s policy itself now diverges
from its ideal). These states favor federal jurisdiction only if a; is suffi-
ciently large that the gain in externalities outweighs the direct policy loss
(QED).

Part one of the proposition defines states rightists, part two defines
nationalizers, and part three defines moderates. Let & be the critical level
of sensitivity to externalities that pushes moderates to favor federal juris-
diction.

The following describes Congressional jurisdiction choice in which all
state delegates behave sequentially rationally.

Proposition 3 If k< Y (- t) and the median voter in Congress, one,
ti<ty

has ideal policy greaterI than or equal to t; and a; >0, or, two, has ideal

policy greater than t and a; > 4, Congress offers federal jurisdiction to the

Supreme Court. Otherwise, it does not.

Proof. The proposition follows directly from Proposition 2 and stan-
dard voting theory. However, note the “vote no if indifferent assump-
tion”: Congress does not offer jurisdiction if it will be refused (in which
case, the median voter who would otherwise favor jurisdiction will be
indifferent about offering it), will not offer it if a majority of delegates
oppose federal jurisdiction but the Court will unilaterally assert it (so a
median voter who opposes jurisdiction loses nothing by offering it), does
not offer if the ideal point of the median voter is greater than t; but a;=
0 (so the median voter neither gains nor loses from federal jurisdiction
and is thus indifferent) (QED).

The following proposition, detailing equilibria, follows straightfor-
wardly from combining Propositions 1 and 3.

Proposition 4 Omne, Congress offers jurisdiction and the Court accepts

it when k< 2 (t) — t) and either conditions one or two in Proposition 3
L

hold. Second, Congress declines to offer jurisdiction and the Court uni-

. 1 . s
laterally asserts it when kS—E (t; —t) and neither condition one nor
ti.:rl

two in Proposition 3 hold. Third, Congress declines to offer jurisdiction

and the Court declines to assert it when k > Z (t — t;), or when conditions
ti<tl

one and two in Proposition 3 both fail and k < Z (t, - t) < bk (QED).

ti-:tl

[ thank the participants in the Russell Sage Conference of April 12-13,
2002, especially John Ferejohn and the editors, for helpful comments on
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an early draft. I also thank Princeton’s two marvelous Toms—Romer and
P'alfrey—for help with the analytics of federalism. Barry Friedman's i
sightful comments and voluminous but constructive criticisms shar anenci
the arguments in the paper, but not necessarily the way he wz:mi%ed.p

Notes

1. ‘C/)vn the j(l,;rgi;d)iction, structure, and capacity of the early federal courts, see
arren 6), Frankfurter and Landis (1927), Sur ’
o Gt e » surrency (1987), Holt (1989),
2. Cl); the Civil War and Reconstruction, see Hall (1975), Wiecek (1969), Kutler
(1968), Hyman and Wiecek (1982), Frankfurter and Landis (1927), Fairman
(1971), Avins (1966), and Friedman (2002). ,
3. :) ~}la.ass over functionalist accounts that invoke agent-free “historical inevita
ility” in one form or another. For exam -
. ples, see Goebel (1971
and Kagan et al. (1978). T R,
4. ;he); need1 not be. Readers who are interested in just how far one can push
1s formalism might consult Ashworth and B i L
e e 1 and Bueno de Mesquita (2005) and
5. .For ? general discussion see Bowles (2004), and for a fascinating example
involving the famil instituti oglt : :
ooy g Y as an institution see Fernandez, Fogli, and Olivetti
6. This formalism mirrors that in Cremer and Palfrey (2002).
Flcl)r example, under the 1867 Habeas Corpus Act, which for the first time
aff(?wed federal courts to review the judgments of state courts, even those
; irmed by. state supreme courts, and apply habeas corpus, Many other
Aeiom;t':;chon statutes could be cited here, for example, the Civil Rights
cts of 1866 and 1871, 87 i i ; :
o 71, and the 1871 Voting Rights Enforcement Act, among
8. Folr example, under the Habeas Corpus Acts of 1863 and 1866 and the Inter-
?a Rex-'Fﬂ11ue Act o.f 1866. These first two laws protected federal officials
rom suits for false imprisonment. They also voided all proceedings in state
courts aft(.er a removal to a federal court, and made any person involved in
sucil at V;lﬁ}i proceeding liable for damages and double costs. The latter act
protected Treasury offici i i
pro ry officials from hostile local courts. See Wiecek (1969, 338—

9. For exam le, under the B
. ) he Bankruptcy Act of 1867 and the Chandler Act of

10 . .

0 Ind1801, the outgoing Federalists not only passed the infamous Midnight
{u ges Act, buf also reorganized the federal judiciary to make it more effec-
Ive and gave it federal question jurisdiction, in the Judiciary Act of 1801

The first act of the incomi spubli ;
oy incoming Republicans was repeal of the legislation (Ellis
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11.

12.

14.
15.

16.

17.

19.
20.
21.

P
[N

A more nuanced rendering would allow the Supreme Court to restrict
rather than reject jurisdiction. The reader should appreciate that this is my
rendering of Ferejohn’s and Kramer's argument; those scholars might view
this game theoretic précis as a mischaracterization.

If the high court can police the lower courts effectively, then it need not
restrict jurisdiction; it can just force policy to its most preferred alternative
among those that will not provoke Congress. In the Ferejohn-Kramer ac-
count, the high court must limit federal jurisdiction to tie the hands of oth-
erwise unreachable lower federal judges.

For an example, see Cameron, Segal, and Songer (2000), among others.
Epstein and Walker (1995) provide a game-theoretic analysis of McCardle.
A more finely articulated model would allow the states to set a resistance
level k, and endogenously determine b through a federal-state enforcement
game. But in the interest of maximum simplicity and clarity, T treat k and
b as parametric.

In the appendix to this chapter, T impose enough structure on the jurisdic-
tion game to allow an explicit solution.

One could elaborate a more finely articulated model with bicameralism,
committees, filibusters, and vetoes. My reading of the history persuades me
that doing so could cast additional light on federal judicial state-building.
But T leave this to the future, as this paper’s primary ambition is to put
federalism (not, bicameralism, committees, filibusters, and vetoes) back into
the theory of federal courts.

This response is exactly the kind discussed by Ferejohn and Kramer, and
by Epstein and Walker (1995), which I have downplayed. The young Su-
preme Court had little experience with separation of powers games, which
do sometimes have real bite.

These are detailed in Orth (1987, 34—40).

In Davis v. Gray (1873) and Board of Liquidation v. McComb (1876).

This is a very summary history of some extraordinarily intricate legal ma-
neuvering. However, the details of the twists and turns, such as the special
provisions in Supreme Court doctrine for creditors in the West and holders
of county debt, confirm the picture of a court pursuing a pro-creditor policy
when costs allowed, and compromising or retreating when state opposition
was too formidable. See Orth (1987, chapters V-VID).

One may allow heterogeneous voters in each state, but this is just a distrac-
tion here.

If state compliance is simply assumed to be perfect (as in Cremer and Pal-
frey 2000), then it is hard to see why the judiciary would bear any costs k.
But in that case, the federal judiciary would always assert jurisdiction, an
uninteresting case. Hence, we require costly compliance, implying posi-
tive k.
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